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Preface 
 
 
After the graduation from a law school in China, I come to the Scandinavian Institute 
of Maritime Law, which is one of the best Maritime Law academic institutions in the 
world. During the whole year of the LL.M programme, I have gained a systematic 
education in Maritime Law and built up a general understanding of contemporary 
international tendency in this field. The fantastic collection of literatures of the 
libraries both of the Institute and the Faculty of Law, the comprehensive and 
convenient electronic databases, and the excellent teachers help me to get down to do 
the real academic thinking, research and discussion. 
 
This thesis is my Master Thesis, which I have spent almost 5 months to finishing it. 
The first idea of writing this thesis comes in November 2004. As I am from China, 
which is the strongest State in the South China Sea region, the question of how the 
disputes in this region influence international shipping interests me. Besides, by 
writing such a thesis, I have to push myself to read the relevant literature and learn 
more about the international law of the sea in order to understand the maritime law in 
an international angle of view. When writing this thesis, my supervisor, Professor 
Erik Røsæg, gives me tremendous help. Firstly, I cannot pick up the legal problems 
among all the disputes in the South China Sea. Actually, I went to a wrong direction 
by concentrating on political arguments. Professor Røsæg leads me to distinguish the 
legal issues from the political and economic issues by asking me a lot of heuristic 
questions. Nevertheless, at first, I still cannot figure out what should be discussed in a 
law thesis. But Professor Røsæg prompts me repeatedly with a lot of penitence. After 
I really find the legal issues, I got lost again. The overfull discussion of the 
sovereignty makes me losing my main subject – navigation rights of foreign ships. At 
this time, Professor Røsæg enlightens me again until I finally get on the right way. 
When doing the research and writing, the library of the Institute and the databases 
(EBSCO and Hein online), help me to find many relevant literatures, especially a lot 
of articles. Since this thesis is my first time to write a thesis in English, I try best to 
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imitate other authors’ language and structure my own sentences and paragraphs. 
Meanwhile, by reading many literatures, I have enriched my vocabulary and 
improved my English. Of course, as a rudimental law student in the field of 
international law of the sea, I quote certain amount of others’ viewpoints and 
conclusion, by making the references. Additionally, my girlfriend Cecilia Cen also 
helps me a lot in English language, by giving suggestions on how to structure my 
words. After finishing this thesis, what I have got is not only how to argue a 
complicated legal problem, but also how to express myself clearly and logically in 
English. 
 
I want to declare my warm gratitude to Professor Erik Røsæg again. Without his 
effective and instant supervision, I cannot finish this thesis. 
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Abstract 
 
 
 
The South China Sea is one of the most important sea lane with numerous 
competing sovereignty disputes. The freedom of navigation in this region is 
critical to all major trading States in the world. After an introduction of the 
navigational regimes of UNCLOS, this article describes the whole navigation 
situation in this region, by separately introducing the navigation issues in the 
territorial sea, straits, archipelagic waters and the Spratly area. Meanwhile, 
since the legal status of the maritime zones decides the applicable navigational 
regimes, the validity of the claims of the coastal States in this region – the 
historic claims, the claims of archipelagic waters, the characteristic of the 
straits (whether they are used for international navigation or not) and the claims 
of the Spratly Islands – must be justified based in the international law. This 
article tries to justify the principle claims in this region and find the lawful and 
appropriate navigational regimes by clarifying the legal status of the specific 
maritime zones. 
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 1 Introduction 
The South China Sea encompasses a portion of the Pacific Ocean stretching roughly 
from the Strait of Malacca in the southwest, to the Strait of Taiwan in the northeast 
(See Figure 1). This region is the world’s second busiest international sea lane. More 
than half of the world's annual merchant fleet tonnage passes through the Straits of 
Malacca, Sunda, and Lombok, with the majority continuing on into the South China 
Sea (Figure 2). Therefore, the freedom of navigation in this region is critical not only 
to countries in the region but also to all major trading States. Moreover, this area is 
strategically important for military shipping, because fleets moving from the Pacific 
to the Indian Ocean need to transit the South China Sea. However, competing 
territorial claims by all the six coastal States – China (including Taiwan) 1, Indonesia, 
Malaysia, the Philippines, Brunei and Vietnam, over the South China Sea are 
numerous, and moreover, these territorial disputes are the trigger of potential military 
conflicts and harmfully influence the safety and the freedom of international 
navigation through the South China Sea. Furthermore, none of the coastal States’ 
claims to the South China Sea has been recognised by the international community, 
and even not by each other. 
In any case, under international law, the navigational rights of foreign ships through 
the sea should not be hampered, no matter which coastal State has the sovereignty 
over the specific maritime area. Besides, the international law recognises foreign 
ships’ navigational rights by stipulating different regimes for different maritime zones. 
Under each regime, the coastal State has inequble control or intervention on foreign 
ships’ navigation. In addition, since there is no uniform interpretation to the 
international law of the sea, every coastal State, logically or reasonably, prefers 
applying a regime with more restrictions on foreign shipping to all its maritime zones 
and claims so. Nevertheless, some of the claims or the legal basis taken by the coastal 
State are either literally contradicted to the international law or far away from the 
subject of the law of the sea.  
                                                 
1 Since the Taiwan Government (Republic of China) and the Government of the People’s Republic of 
China (PRC) both still assert there is only one China, the PRC and Taiwan claims currently overlap. 
We will not speculate on how their differences may be resolved in the future. Instead, we will treat 
them as a single Chinese claim. This is a reasonable simplification because, at the workshops 
sponsored by Indonesia and at the Senior Officers’ Meetings, China and Taiwan have had separate 
representatives but coordinated their positions in advance. 
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If movement through the South China Sea were restricted or unsafe, it would mean 
taking a much longer alternative route from the Indian Ocean to the Pacific Ocean, 
probably through the Lombok Strait. This would be slower, longer, and more costly. 
It would be more expensive for two reasons: the distance travelled would be greater 
and, if there was the perception of higher risk in the South China Sea region, 
insurance rates would rise. 
Therefore, it is necessary to clarify whether the regimes of navigation applied and the 
restrictions made by the coastal States to foreign ships have the legal basis under the 
international law. This article will focusing on describing the whole situation 
concerning about the navigation issues in different maritime zones throughout the 
South China Sea and justify the claims of the coastal States to this region, by finding 
the proportionate or applicable legal regimes under international law. 
2 Navigational regimes in UNCLOS 
The 1982 United Nations Convention on the Law of the Sea (UNCLOS) provides the 
principles for settling the issues relating to the international shipping and all issues 
relating to the law of the sea.2 All of the coastal states of the South China Sea have 
ratified UNCLOS, which entered into force on 16 November 1994.3 UNCLOS does 
not allow any reservations and exceptions “unless expressly permitted by an article of 
this Convention.”4 This implies that the provisions of the convention concerning the 
international navigation are applicable unabridged to the coastal states of the South 
China Sea. 
UNCLOS provides different regimes of navigation for different maritime zones, such 
as the territorial sea, straits used for international navigation, and archipelagic waters 
etc. These legal regimes are the widely acceptable solutions to the conflicts of 
interests between the coastal States and the foreign States and clearly regulate the 
rights and duties of foreign ships’ navigation. 
This article will firstly introduce these legal regimes as the lawful standards and the 
legal bases for the further discussion. 
                                                 
2 UNCLOS, Preamble Paragraph 1. 
3 Brunei Darussalam ratified the Convention on 5 November 1996; China on 7 June 1996; Indonesia on 
3 February 1986; Malaysia on 14 October 1996; Philippines on 8 May 1984; and Vietnam on 25 July 
1994. See A. G. Oude Elferink, “The Islands in the South China Sea: How Does Their Presence Limit 
the Extent of the High Seas and the Area and the Maritime Zones of the Mainland Coasts?”, Ocean 
Development & International Law 32, 2001. 
4 UNCLOS, Article 309. 
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2.1  The regime of innocent passage 
The regime of innocent passage regulates that to what extent the sovereignty of a 
coastal State in its territorial sea may be restricted or set aside to permit unhindered 
passage of foreign vessels through this zone. 
Article 17 of UNCLOS states: “ships of all States, whether coastal or land-locked, 
enjoy the right of innocent passage through the territorial sea”, which is the principle 
recognizing the right of innocent passage of foreign ships through the territorial sea of 
the coastal State under international law. Additionally, according to this Article, the 
concept of innocent passage does not apply to ships, which are only present in the 
territorial sea, however innocent such presence might be. As the term itself illustrates, 
the foreign vessel must be in passage. Moreover, the passage means navigation 
through the territorial sea for the purpose of: “(a) traversing that sea without entering 
internal waters or calling at a roadstead or port facility outside internal waters; or (b) 
proceeding to or from internal waters or a call at such roadstead or port facility.”5 
Obviously, vessels engaged in coastal trade (cabotage) are excluded by the definition 
of passage. And the passage shall be continuous and expeditious, a condition which 
does not exclude the stopping and anchoring for only in so far as the same are 
incidental to ordinary navigation or are rendered necessary by force majeure or 
distress or for the purpose of rendering assistance to persons, ships in danger or 
distress.6
Since defining the term of innocent passage is a matter of some difficulty, not only in 
respect of precision in stating the conditions of innocence, but also with regard to the 
question of a presumption in favour either of the visitor or of the coastal State in case 
of doubt,7 the term “innocent passage” is vaguely described than precisely defined. 
Article 19 Paragraph 1 of UNCLOS gives a general definition of ‘innocent passage’, 
which is the starting point:  
   “Passage is innocent so long as it is not prejudicial to the peace, good order or 
security of the coastal State. Such passage shall take place in conformity with this 
Convention and with other rules of international law.” 
Then Paragraph 2 of this Article gives a catalogue of activities can be used as a guide 
in determining whether passage is innocent or not. With the exception of a general 
                                                 
5 UNCLOS, Article 18(1). 
6 UNCLOS, Article 18(2). 
7 See Ian Brownlie, Principles of Public International Law, Oxford University Press, 6th ed. 2003, at 
Page 192. 
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clause which reads, “all other activity not having a direct bearing on passage”8, this 
Article covers activities which pose a serious and unacceptable threat to the coastal 
State (e.g., practice with weapons, wilful and serious pollution). The general clause 
must be read with this in mind and applied only in the case of a threat, which would 
be of a weight equal to that of the activities listed. In addition, the general term 
“innocent passage” must be interpreted and applied in the light of national law, which 
has been implemented by the coastal State. 9  Every coastal State can adopt laws 
regarding the safety of navigation and implement sea lanes and traffic separation 
schemes10 or suspend temporarily the right of innocent passage in specific areas of its 
territorial sea, if such suspension is essential for the protection of its security, 
including weapons exercises and such suspension shall take effect only after having 
been duly published.11 However, “the sovereignty of the coastal State in establishing 
law is also limited to the extent that the imposed requirement shall not have the 
practical effect of hampering, denying, or impairing the right of innocent passage or 
discriminate in form or in fact against the ships of any State or against ships carrying 
cargoes to, from or on behalf of any State”12. 
In any event, foreign ships can only enjoy the right of innocent passage in the 
territorial sea of the coastal State instead of free-will navigation. In other words, the 
coastal State would claim wider area as its territorial sea in order to apply this “strict” 
regime, which gives more discretion to the coastal State to restrict or prohibit a “non-
innocent passage” – defined by the national law or interpreted by the coastal State 
itself. 
2.2  The regime of passage through straits 
The regime of passage through straits used for international passage – transit passage 
– is entirely independent of the regime of the territorial sea. To the extent to which it 
is applicable, the regime of transit passage takes precedence over any other 
regulations of UNCLOS. 13  Applicability of these provisions is dependent on two 
conditions: firstly, there must be a recognized strait used for international navigation 
                                                 
8 UNCLOS, Article 19(2) (l). 
9 See Arnd Bernaerts, Bernaerts guide to the 1982 United Nations Convention on the Law of the sea : 
including the text of the UN Convention and final act, Coulsdon: Fairplay, 1988, at Page 28. 
10 UNCLOS, Article 22. 
11 UNCLOS, Article 25(3). 
12 UNCLOS, Article 24(1). 
13 See UNCLOS, Article 34 and Article 45. 
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that is not “regulated by long-standing international conventions”,14 and secondly the 
vessel must be in transit passage, continuous and expeditious traversing without delay 
of the strait. 15  Other activities or vessels not in “transit passage” are “treated in 
accordance with the provisions applying to the territorial sea16”. 
Article 38(1) of the UNCLOS provides that transit passage means the unimpeded 
exercise of the freedom of navigation solely for the purpose of continuous and 
expeditious transit of the strait. Under Article 38(2), ships are given the freedom or 
right to enter, leave, or return from a strait State and the right to continuous and 
expeditious navigation. Such ships include merchant ships and ships entitled to 
sovereign immunity such as warships and submarines. 
The transit passage regime implies, as regards navigation, that the strait is no longer to 
be considered as part of the territorial sea of a strait State and that coastal State 
powers in the strait are different from those it can exercise in the territorial sea. Treves 
offers an explanation of the doctrine of transit passage as an exception to the principle 
of sovereignty of the coastal State over its territorial seas.17 The implication of the 
transit passage regime for all strait States is that foreign ships have unlimited and 
maximized freedom of passage. Strait States are required under the provisions of 
Article 44 to give appropriate publicity to any danger to navigation within the strait of 
which they have knowledge. However, to minimize the number of accidents and to 
enhance the safety of navigation, strait States have the right to prescribe sea lanes and 
traffic separation schemes provided they conform to international regulations 
approved by international organizations and they are duly publicized on charts.18 To 
this end and pursuant to Articles 41 and 42, strait States have to adopt, enforce, and 
publicize municipal laws and regulations. Moreover, strait States are constrained by 
having to draft and enforce national laws and regulations that do not hamper, deny, 
discriminate, impair, or impede transit passage rights. Strait States have no right of 
direct enforcement against foreign ships for breach of compliance with national laws 
and regulations. But strait States have the right to give effect to international 
                                                 
14 UNCLOS, Article 35(c). 
15 See UNCLOS, Article 38(2) and Article 29(1) (a). 
16 UNCLOS, Article 38(3). 
17 See T. Treves, “Navigation” in R.J. Dupuy and D. Vignes (eds.), A Handbook on the New Law of the 
Sea, Vol. 2, Dordrecht: Martinus Nijhoff, 1991, at Page 950. 
18 See UNCLOS, Article 41. 
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regulations on discharge of oil and oily wastes and other noxious substances in the 
strait through municipal regulations, e.g. MARPOL 73/78.19
In general, comparing to the regime of innocent passage, the coastal State has less 
control and intervention on foreign ships’ navigation under the regime of transit 
passage. 
2.3  The regime of archipelagic waters 
The definition of archipelagic waters should be introduced before the discussion of 
the navigational regime in such maritime zone. Article 46 of UNCLOS defines the 
archipelago as “a group of islands, including parts of islands, interconnecting waters 
and other natural features which are so closely interrelated that such islands, waters 
and other natural features form an intrinsic geographical, economic and political 
entity, or which historically have been regarded as such.” This definition alone is not 
legally constitutive of archipelagic status for the purpose of UNCLOS. The right to 
draw straight baselines in order to obtain the characterisation of the interconnecting 
waters as archipelagic, and the other benefits of archipelagic status under UNCLOS, 
is governed by the provisions of Article 47. These provisions are arbitrary: a 
maximum ratio of water to land within the area boxed in by baselines no longer than 9 
to 1, and the length of each baseline not to exceed 100 nm (but up to 3% of such 
baselines permitted to exceed that length to a maximum of 125 nm). It is transparent 
that these criteria were agreed between the aspirant archipelagic claimants represented 
at the Third Conference on the Law of the Sea and did not take into account other 
possible claimants. 20
As regards to the navigational regime, the ships of all States enjoy in archipelagic 
waters the same right of innocent passage as they enjoy in the territorial sea.21 This 
right may only be suspended, temporarily and in specified areas, for security reasons, 
after due notice has been give.22 But Article 53(1), (2) and (9) of UNCLOS state that 
foreign ships enjoy rather more extensive right of “archipelagic sea-lanes passage” in 
sea lanes designated by the archipelagic State: sea lanes must be designated in 
                                                 
19 See Donald R. Rothwell, “Navigational Rights and Freedoms in the Asia-Pacific Following Entry 
into Force of the Law of the Sea Convention”, Virginia Journal of International Law, Vol. 35, 1995, at 
Page 595 – 596. 
20 See van Shearer, “Navigation Issues in the Asian Pacific Region” in J. Crawford and D.R. Rothwell, 
The Law of the Sea in the Asian Pacific Region, Kluwer Academic Publishers, 1995, at Page 204. 
21 See UNCLOS, Article 52(1). 
22 See UNCLOS, Article 52(2). 
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consultation with the “competent international organization” (by which is meant the 
IMO)23. Such sea lanes, which may be up to fifty miles in width, shall cross both 
archipelagic waters and the territorial sea beyond, and shall include all normal 
passage routes used for international navigation.24
Archipelagic sea-lanes passage is “essentially the same as transit passage through 
straits, and the right and duties of foreign States and the archipelagic States in respect 
of archipelagic sea-lanes passage are the same, mutatis mutandis, as the rights and 
duties of foreign States and strait States in respect of transit passage25”. On this latter 
point UNCLOS simply cross-refers to the articles on transit passage through straits. 
(A similar legislation technique is also used earlier when dealing with innocent 
passage in archipelagic waters.). This may have one unfortunate effect as far as the 
jurisdiction of the archipelagic State over foreign shipping in archipelagic waters is 
concerned. While the general jurisdictional competence – both legislative and 
enforcement – of the coastal State is set out in the provisions of UNCLOS on innocent 
passage and transit passage (and by cross-reference applied to innocent passage in 
archipelagic waters and archipelagic sea-lanes passage), UNCLOS in its provisions on 
pollution gives the coastal State additional enforcement jurisdiction in respect of 
pollution over foreign vessels in its territorial sea and straits. 26  This additional 
jurisdiction does not appear to apply in archipelagic waters. The result, therefore, 
seems to be that in its archipelagic waters an archipelagic State has less enforcement 
jurisdiction over foreign vessels in matters of pollution than a non-archipelagic State 
in its territorial sea or straits or than the archipelagic State itself has in its own 
territorial sea lying beyond its archipelagic waters.27
                                                 
23 In 1997 the IMO agreed on a procedure for designation of archipelagic sea lanes: see IMO Assembly 
Resolution A. at Page 858. In May 1998 the Maritime Safety Committee of the IMO adopted General 
Provisions for the Adoption, Designation and Substitution of Archipelagic Sea Lanes. 
24 See UNCLOS, Article 53(4) and (5). 
25 See R.R. Churchill and A.V. Lowe, The Law of the Sea, Manchester University Press, 3rd ed., 1999, 
at Page 127. 
26 See UNCLOS, Article 220 and 233. 
27 On the other hand, some commentators have argued that because Article 233 provides that strait 
State may take enforcement action in respect of a violation of the anti-pollution legislation which it is 
permitted to enact under Article 42, and because Article 42 applies mutatis mutandis to archipelagic 
waters, therefore Article 233 is applicable to archipelagic waters. See M.H. Nordquist, United Nations 
Convention on the Law of the Sea: A Commentary, Dordrecht: Nijhoff, Vol. II, 1993, at Page 487. 
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2.4  The passage of warships 
When analysing the regimes of navigation, it is necessary to distinguish between the 
navigation for commercial vessels and that for warships. 
The question of the right of warships to engage in innocent passage has long been one 
of the controversial aspects of the law of the sea. The argument against their enjoying 
this right was succinctly put by Elihu Root, counsel for the United States in the North 
Atlantic Coast Fisheries Arbitration in 1910: “Warships may not pass without consent 
into this zone, because they threaten. Merchant ships may pass and repass because 
they do not threaten.28” Ironically, Root had previously been the Secretary of State of 
the country that, in recent time, has been one of the stoutest defenders of the right of 
innocent passage for warships. The source of the controversy is clear. The major 
naval powers seek maximum freedom of manoeuvre for their warships in order to 
secure their interests, whereas other States seek to deny foreign warships close access 
to their shores precisely in order to protect their own security. 
This stark conflict of interests has prevented the adoption of any clear rules on the 
matter. The 1930 Hague Conference text provided: “As a general rule, a coastal State 
will not forbid the passage of foreign warships in its territorial sea and will not require 
a previous authorisation or notification.”29
According to Shearer, while the Corfu Channel case settled the right of warships to 
innocent passage though straits, it did not deal expressly with their rights in the 
territorial sea simpliciter. The question remained open at the 1958 Geneva conference. 
The International Law Commission, noting that the laws of many States required 
previous authorisation or notification, proposed that the international law should 
allow such requirements. The proposed text was adopted by one of the conference’s 
committees, being supported by States that sought a requirement of authorisation and 
by those that, though not seeking authorisation, did demand prior notification. In 
plenary session the latter group joined with those States seeking an unrestricted right 
of innocent passage for warships and secured the deletion of the authorisation 
requirement, leaving a text under which only prior notification could be required. 30
                                                 
28 See North Atlantic Coast Fisheries Arbitration, Proceedings, Vol. II, at Page 2007. Quote from Ivan 
Shearer, “Navigation Issues in the Asian Pacific Region” in J. Crawford and D.R. Rothwell, The Law of 
the Sea in the Asian Pacific Region, Kluwer Academic Publishers, 1995, at Page 206. 
29 Quote from Ivan Shearer, “Navigation Issues in the Asian Pacific Region”, see footnote 28. 
30 Ibid. 
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3 Navigation in the South China Sea: the territorial sea 
The freedom of navigation along the sea-lanes throughout the South China Sea is not 
only a fundamental factor contributing to Asia’s recent economic dynamism, but it is 
also significant for international economy and safety. For commercial shipping, the 
main shipping routes of oil tankers in the South China Sea are through the straits of 
Malacca, the waters surrounding the Spratlys (navigation issues in these two areas 
will be discussed in Section 4 and 5) and the territorial sea of all the six coastal States. 
(See Figure 2) For military purpose, most regional States and marine powers, 
especially the United States and Russia, have warships passing through the whole 
South China Sea. 
Although foreign ships have the rights of innocent passage though the territorial sea 
of the coastal State under international law, the numerous competing territorial claims 
complicate foreign ships’ navigation in this region. As introduced above, if the coastal 
State claims a maritime zone as internal waters or archipelagic waters other than 
territorial sea, the foreign ships will enjoy different navigational rights and the coastal 
State will have different control or jurisdiction than those under the regime of 
innocent passage. 
Therefore, it is necessary to demonstrate the validity of those territorial claims under 
international law and their influences on foreign ships’ navigation. 
3.1  Territorial sea claims 
Although most of the States in this region, such as China, Vietnam and Malaysia, 
claim a territorial sea of 12 nm, Singapore only claims a 3 nm territorial sea31. And 
the Philippines has declared no territorial sea, as such, but claims as historic – and 
thus as internal waters varying in breadth up to 285 nm. Besides, Indonesia’s 
territorial sea of 12 nm is measured seaward of the baselines which enclose its 
claimed archipelagic waters. China and Vietnam draw the straight baselines to 
delimitate their territorial sea. As regards to these territorial sea claims, two of 
particular problems arise. 
                                                 
31 This is because of its cramped geographical situation would derive little or no benefit from extending 
its territorial sea beyond 3 nm. See Phiphat. Tangsubkul, ASEAN and the Law of the Sea, Institute of 
Southeast Asian Studies, Singapore, 1982. 
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3.1.1   Baseline claims 
A State’s territorial sea is measured from the baseline.32 Rules for drawing baselines 
are contained in Articles 5 through 11, 13 and 14 of UNCLOS. These rules 
distinguish between the normal baselines and straight baselines. 
The normal baseline used for measuring the breadth of the territorial sea is the “low-
water line along the coast as marked on the State’s official large-scale charts”33 . 
Special provisions relate to islands and other offshore features. 34
Straight baselines are permitted to draw “where the coastal line is deeply indented and 
cut into, or if there is fringe of islands along the coast in its immediate vicinity”35, in 
order to in order to simplify the measurement of the territorial sea. Concerning the 
case that the territorial sea baseline may be drawn across the mouth of the bay, “if the 
distance between the low-water marks of the natural entrance points of a bay does not 
exceed 24 nautical miles, a closing line may be drawn between these two low-water 
marks, and the waters enclosed thereby shall be considered as internal waters”36; if 
“the distance between the low-water marks of the natural entrance points of a bay 
exceeds 24 nautical miles, a straight baseline of 24 nautical miles shall be drawn 
within the bay in such a manner as to enclose the maximum area of water that is 
possible with a line of that length”37. 
In the cases where a State either has a discretion as to which kind of baseline it 
chooses or has to construct an artificial line to serve as the baseline – namely, straight 
baselines, bay and river-mouth closing lines and low-tide elevations – the coastal 
State’s action in exercising its discretion and construction lines remains subject to 
international law. As the International Court of Justice put it in the Anglo-Norwegian 
Fisheries case in an oft-quoted dictum: 
   “The delimitation of sea areas has always an international aspect; it cannot be 
dependent merely upon the will of the coastal State as expressed in its municipal law. 
Although it is true that the act of delimitation is necessarily a unilateral act because 
only the coastal State is competent to undertake it, the validity of the delimitation with 
regard to other States depends upon international law.”38
                                                 
32 See UNCLOS, Article 3. 
33 UNCLOS Article 5. 
34 See UNCLOS, Article 5 – 10. 
35 UNCLOS, Article 7(1). 
36 UNCLOS, Article 10(4). 
37 UNCLOS, Article 10(5). 
38 See ICJ Report, 1951, at Page 132. 
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In addition, although it upheld the validity of straight baselines in international law, 
ICJ still made it clear that the coastal State does not have an unfettered discretion as to 
how it draws straight baselines, and this is confirmed in UNCLOS. First, such lines 
must be drawn so that they do “not depart to any appreciable extent from the general 
direction of the coast”.39 Secondly, they must be drawn so that the “sea areas lying 
within these lines are sufficiently closely linked to the land domain to be subject to 
the regime of internal waters”.40 Thirdly, the straight baseline may take into account 
“certain economic interests peculiar to a region, the reality and importance of which 
are clearly evidenced by a long usage”. 41  Thus, the attitude of other States in 
acquiescing in or objecting to the baseline is likely to prove crucial in determining its 
validity. 42  Having said this, it must, however, be pointed out that few doubtful 
baselines have encountered active opposition or led to serious disputes, the 
Norwegian straight baseline system prior to 1950 and the Gulf of Sidra closing line 
being notable exceptions. Most States, it seems, do not bother to protest against 
baseline claims which are not in conformity with international law, the major 
exception being the United States.43
Among the coastal States in the South China Sea, Vietnam has drawn straight 
baselines, which have prompted protests by the United States.44 China has drawn a 
closing line across the Gulf of Tonkin, and established a baseline system having the 
effect of enclosing the Qiongzhou Strait (Hainan Strait) as internal waters, in 1958. 
These actions do not appear to have drawn protest. (See Figure 1) 
In analyzing Vietnam’s straight baseline claims, the Office of the Geographer of the 
Department of State commented: “Several of the island base-points used by Vietnam 
are at a considerable distance from the mainland. This is particularly true of the Tho 
Chu Archipelago, the Con Dao group, and the Phu Quy group (Catwick Islands), all 
of which are at least 50 nm from the mainland and neighbouring island groups, and 
                                                 
39 UNCLOS, Article 7(3). 
40 Ibid. 
41 UNCLOS, Article 7(5). 
42 An example for this, see the Anglo-French Continental Shelf case, 1977, paras. 121 – 44, where 
France was estopped from denying that Eddystone Rock (whose status as an island was in doubt) could 
be used as a base-point because of its previous acquiescence in the use of the Rock as a base-point. 
Quote from R.R. Churchill and A.V. Lowe, The Law of the Sea, see footnote 25. 
43 For US protests, see J.A. Roach and R.W. Smith, United States responses to Excessive Maritime 
Claims, The Hague, Nijhoff, 2nd edition, 1996, pp. 77 – 81. 
44 For US protest, see J.A. Roach and R.W. Smith, “Straight Baselines: The Need for a Universally 
Applied Norm”, Ocean Development & International Law 31, 2000, at Page 62. 
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the main segments of which are 99–160 nm long.”45 Obviously, these claims exceed 
the norms of UNCLOS. Similarly, the United States also protests China’s straight 
baseline system by noting that “China’s coastline is not entirely deeply indented or 
cut into, or fringed with islands along the coast in the immediate vicinity”46. 
Although the United States has protested the validity of these claims, it is China and 
Vietnam, who are parties to UNCLOS, have the legal duty to conform these claims to 
the legal standards set out in UNCLOS. Other States do not have legal duty to stand 
up for objections. Furthermore, the disputes concerning sovereignty or other rights 
over territory are excluded from the reach of the compulsory dispute settlement 
provisions of UNCLOS. There is no effective way to deny the validity of these 
straight baseline claims until now. Thus, in practice, it seems that the acquiescence of 
the international community has passively recognised their validity. 
Hence, the ships of foreign States such as the United States have to navigate under the 
regime of innocent passage in Vietnam’s territorial sea, which marked out by such 
straight baselines. For military ships, Vietnam requires prior authorization. For 
China’s claim of Qiongzhou Strait, it can be considered valid, without any protests 
since 1958. And the foreign ships cannot pass through or access to the Qiongzhou 
Strait, which is the internal water marked by the straight baseline, without China’s 
permission. 
3.1.2   Historic waters 
The principal historic waters claim in the South China Sea region is the claim of 
Vietnam to part of the Gulf of Tonkin as its historic waters47. 
The significance of a claim to historic waters is that in consequence the waters are to 
be recognised as internal waters and thus not open to navigation by foreign vessels 
without permission. Thus, the validity of these claims of historic waters decides 
foreign ships’ navigational rights in such areas. 
                                                 
45 Quote from J.A. Roach and R.W. Smith, “Straight Baselines: The Need for a Universally Applied 
Norm”, at Page 60, see footnote 44. 
46 Ibid., at Page 62. 
47 The United States protest in 1982 noted that China also borders on the Gulf and had made no claim 
for itself that the waters are historic. This alone would make the Vietnamese claim suspect. France and 
Thailand have also protested against the claim. While not referring to the claim of historic waters, 
China has protested against the Vietnamese claim to a meridional boundary within the Gulf. Quote 
from Ivan Shearer, “Navigation Issues in the Asian Pacific Region”, at Page 209, see footnote 28. 
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UNCLOS did not discuss the issue of historic waters.48 Although a variant term of 
historic bay or historic title is mentioned in provisions of UNCLOS relating to bays, 
delimitation of the territorial sea between states with opposite or adjacent coasts, and 
limitations and exceptions in the settlement of disputes, Article 298 permits the 
contracting States to exclude the compulsory procedure provided for in UNCLOS 
from applying to the disputes involving historic bays or titles. It is obvious that 
UNCLOS deliberately avoids the issue of historic rights or historic waters, leaving it 
to be governed by customary international law as reaffirmed in its preamble.49 But a 
number of judicial awards support and elaborate upon the concept of historic waters. 
One historic claim was accepted in 1951 by the ICJ in the Norwegian Fisheries case. 
The issue before the court was whether the Norwegian method of delimiting territorial 
waters was valid as the basis of historic title, even if the method violated international 
law. After examining past Norwegian practice, the Court found that the Norwegian 
system of delimitation had been applied consistently and without interruption for 
some 60 years and that this practice had not been opposed by other states and instead 
tolerated by them.50 Based on these facts, the Court ruled that the Norwegian system 
was not contrary to international law, thus upholding the validity of the Norwegian 
claim to historic title. The same court also accepted the Gulf of Fonseca as a historic 
bay and its waters as historic waters in the Gulf of Fonseca case in 1992.51 Thus, the 
international practice demonstrates that to qualify the status of any waters as historic a 
claimant State must show open, effective, continuous and well established usage of 
the waters by itself as internal, and recognition of or acquiescence in that status by 
other States. It follows that true historic waters will never lie across the path of normal 
navigation routes between other States.52  
It can be concluded, from the above, that there are three conditions to be fulfilled to 
sustain an historic waters claim: (1) the exercise of the authority over the area; (2) the 
                                                 
48 During the conference, the proposal advanced in 1976 by Colombia regarding the standards of 
claiming historic waters was discarded. See UNCLOS III, Official Records, 1977, Vol. 5, at Page 202. 
Quote from Ivan Shearer, “Navigation Issues in the Asian Pacific Region”, see footnote 28. 
49 The preamble of UNCLOS affirms that “matters not regulated by this Convention continue to be 
governed by the rules and principles of general international law.” 
50  See Zou Keyuan, “Historic Rights in the International Law and in China’s Practice”, Ocean 
Development & International law 32, 2001, at Page 152 – 153. 
51 Ibid. 
52 See J. Crawford and D.R. Rothwell, The Law of the Sea in the Asian Pacific Region: developments 
and prospects, Dordrecht: M. Nijhoff, 1995, at Page 208. 
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continuity over time of this exercise of authority; and (3) the acquiescence of foreign 
states to the claim.53
Concerning the validity of Vietnam’s historic claim, firstly, Vietnam declared the 
Gulf of Tonkin as historic waters only as recently as 1982 in its Statement on the 
Territorial Sea Baseline of Vietnam, claiming that the part of the Gulf appertaining to 
Vietnam constituted historic waters and should be subjected to the juridical regime of 
internal waters of Vietnam.54 But Vietnam cannot prove its historically continuing 
exercise of authority in this Gulf. For instance, Vietnam was part of China for more 
than a thousand years, until 939 and China even also has controlled part of this Gulf 
until now. Secondly, China, which is the only other country with rights in there, has 
refused to recognize such historic status for the Gulf. It should be absurd and illogical 
if half of the waters in the Gulf were historic and the other half were not. With 
China’s obvious protest this Gulf cannot be regarded as historic waters as Vietnam 
has claimed. 
Additionally, this Gulf is not a juridical bay either. Article 10(2) defines a juridical 
bay as a bay that is “a well-marked indentation whose penetration is in such 
proportion to the width of its mouth as to contain land-locked waters and constitute 
more than a mere curvature of the coast. An indentation shall not, however, be 
regarded as a bay unless its area is as large as, or larger than, that of the semicircle 
whose diameter is a line drawn across the mouth of that indentation”. But as regards 
to the Gulf of Tonkin, the closing baseline is more than 125 nm, which much wider 
than the required maximum of 24 nautical miles. 
Thus the Gulf of Tonkin is neither a historic gulf nor a juridical bay. Vietnam’s claim 
of historic waters to this Gulf cannot be justified by the international law.  
In addition, Vietnam and China have resolved their dispute over areas in the Gulf of 
Tonkin by signing an agreement in December 2000, which delineated the boundary 
between their territorial seas, EEZs and the continental shelf. This seems to be a 
solution to this dispute. But, shooting to the fishermen by each other’s army, 
Vietnam’s obstinate historic claim and war games of Chinese army still makes this 
                                                 
53 See “Juridical Regime of Historic Waters, Including Historic Bays”, Yearbook of the 
International Law Commission, 1962, vol. 2, at Page 6. Quote from Zou Keyuan, “Maritime Boundary 
Delimitation in the Gulf of Tonkin”, Ocean Development & International Law 30, 1999, at Page 6. 
54 See United Nations, Office for Ocean Affairs and the Law of the Sea, The Law of the 
Sea: Baselines: National Legislation with Illustrative Maps , New York: United Nations, 1989, at Page 
384. Quote from Zou Keyuan, “Maritime Boundary Delimitation in the Gulf of Tonkin”, at Page 7, see 
footnote 53. 
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area unsafe and unstable. Foreign ships still have no right to pass or access this area 
without permission from the coastal States, although this, indeed, draws a lot of 
inconveniences to international shipping. 
3.2  Navigation in Contiguous Zones and Security Zones 
Contiguous zones and security zones have in some instances been proclaimed in 
addition to territorial seas. The concept of a contiguous zone is confirmed by 
UNCLOS. It is defined in Article 33 that “a zone contiguous to its territorial sea” as 
the contiguous zone. The contiguous zone may not extend beyond 24 nautical miles 
from the baselines from which the breadth of the territorial sea is measured.55
It is important that UNCLOS limits the sovereignty exercise in the contiguous zone to 
four aspects – “the control necessary to prevent infringement of its customs, fiscal, 
immigration or sanitary laws and regulations within its territory or territorial sea”56 
and this zone did not extend to security or natural resources (although the latter come 
under the regime of the exclusive economic zone which overlaps the contiguous zone). 
Notwithstanding these clear conventional provisions, several States in the South 
China Sea have proclaimed security zones of varying breadth beyond their territorial 
seas. For instance, China claims security jurisdiction within her contiguous zones of 
24 nm but without the restriction of merchant shipping. 
The vital issue in the South China Sea region is how the contiguous zone and security 
claims affect the freedom of navigation. 
Actually, this question is mainly about the passage rights of warships. Concerning 
foreign warships’ innocent passage, China requires prior authorisation or 
notification.57 Other regional States denying innocent passage to warships without 
permission are Vietnam and Indonesia (except in designated sea lanes). 
In addition, it should also be mentioned the security zones of the type permitted by 
UNCLOS: the right of a State, without discrimination among foreign ships, to 
suspend temporarily in specified parts of its territorial sea the right of innocent 
passage if essential for the protection of its security.58 It is clear that this right is 
exercisable only for short periods of genuine emergency or danger and not as a 
permanent zone. Vietnam restricts the right of foreign warships to passage through its 
                                                 
55 UNCLOS, Article 33(2). 
56 UNCLOS, Article 33(1)(a). 
57 See further discussion in Section 4.2 of this article. 
58 UNCLOS, Article 25(3). 
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contiguous zone of 24 nm, as well as in its territorial sea, by requiring permission to 
be obtained at least 30 days in advance and forbidding the presence of more than 3 
foreign warships at any one time. China’s claim to a 12-mile territorial sea, within 
which “non-military foreign ships enjoy the right of innocent passage” but “foreign 
military ships must obtain permission form the Government of People’s Republic of 
China”, was reaffirmed in the Law in the Territorial Sea and Contiguous Zone of 25 
February 1992. It is also provided that “foreign nuclear-powered ships and other ships 
carrying nuclear, toxic or other dangerous substances must carry certain documents 
and observe special precautionary measures when they pass though the territorial sea 
of the People’s Republic of China.” This requirement will be in accordance with 
UNCLOS, Article 23, provided that for “certain” documents, and for precautionary 
measures, is meant those established by international agreements and not such as may 
be devised unilaterally by China. Besides, in its Law of 1992 China also reaffirmed its 
territorial claims to the islands of the South China Sea, including the Pescadores, the 
Pratas Islands, the Paracel Islands, the Spratly Islands, “and other islands that belong 
to the People’s Republic of China”. Thus, the same restrictions on passage by 
warships would apply in the territorial seas of these islands, although various of them 
are also claimed by other States. 
4. Navigation in the South China Sea: straits 
The three entrances into the South China Sea: the Straits of Malacca, Sunda, and 
Lombok are particularly important chokepoints in the world trade system. According 
to Alexander, the choke point imply that there is the opportunity for a country to close 
off, or at least restrict, the flow of ocean-borne traffic critical, or of considerable 
importance, to a particular State or a number of States.59
However, no State of this region denies the principle of transit passage through 
international straits, as defined in UNCLOS, nor of the regime of innocent passage. 
The only objections raised are as to the characterisation of the straits as used for 
international navigation, or are based on the claimed character of the waters to which 
a disputed strait leads. 
Article 37 of UNCLOS recognizes straits covered by territorial seas situated between 
the high seas or an EEZ and another part of the high seas or an EEZ as international 
                                                 
59 See L. M. Alexander, “Exceptions to the Transit Passage Regime: Straits with Routes of ‘Similar 
Convenience’”, Ocean Development and International Law 18, 1987, at Page 479–491. 
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straits. Alexander notes that reliance on transit passage only arises where the relevant 
coastal States claim a territorial sea of 12 nm that removes a high seas/EEZ corridor, 
in other words, straits less than 24 nm in breadth. For straits greater than 24 nm in 
breadth or in straits where territorial seas have not been claimed, thus leaving a high 
seas/EEZ corridor, the high seas freedoms of navigation would prevail in the 
corridor. 60  And as mentioned in Section 2.2 of this article, the regime of transit 
applies to such international straits. The regime of innocent passage for straits applies 
where the straits link the high seas or an EEZ with the territorial sea, or where the 
strait lies between the costal State and an island belonging to it and an alternative 
navigation route of similar convenience exists seaward of the island.61
In addition, the principal differences in content between the two regimes of passage 
refer to the unimpeded, unimpaired, and unhampered right of transit passage of all 
ships and submarines of all States in straits used for international navigation. 
Submarines and other underwater vehicles can transit submerged and are not required 
to show their flags. 
This article gives two important straits62 here to clarify the status and the navigational 
regimes applied to the straits in the South China Sea. 
4.1  The Malacca and Singapore straits 
The importance of the Malacca and Singapore straits as the shortest navigational route 
between the Indian Ocean, the South China Sea, and the Pacific Ocean cannot be 
exaggerated. Commercial traffic though them is heavy. They are also a significant 
route for warships, although the issue of submerged passage by submarines does not 
arise owing to the relatively shallow depth of the waters of the strait. The length of the 
combined straits is total approximately 600 nm. The coastal States of the Malacca 
Strait are Indonesia and Malaysia, which have drawn a boundary line in their 
overlapping territorial seas within the strait. At its narrowest point the Strait is 8.4 nm 
wide. 63  The coastal States of the Singapore Strait are Indonesia, Malaysia and 
Singapore. That Strait, at its narrowest point, is 3.2 nm. In neither Strait is there any 
                                                 
60 Ibid. 
61 See UNCLOS, Article 5. 
62 The straits belong to the claimed archipelagic waters by Philippines and Indonesia will be discussed 
in Section 5 of this article. 
63 See Ivan Shearer, “Navigation Issues in the Asian Pacific Region”, at Page 215, see footnote 28. 
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body of waters other than territorial waters.64 Thus, according to the discussion above, 
these straits should be considered as international straits. 
However, prior to and during the Third Law of the Sea Conference, Malaysia and 
Indonesia tried very hard to promote the view that the Straits of Malacca were not 
international straits and thus to avoid the growing consensus that international straits 
should be governed by the more liberal regime of transit passage rather than innocent 
passage. But Singapore did not share this view. Its concerns were with pollution and 
the prospects of maritime casualties, and a desire to subject passage of warships to 
regulation. Eventually, at the conclusion of the Conference they had to concede the 
irresistible application of the regime of the transit passage.65
But they did achieve one final concession. On the adoption of UNCLOS in April 1982, 
Malaysia addressed a letter to the President of the Conference setting forth an 
understanding regarding the application to the Strait of Article 233, which relates to 
safeguards with respect to straits used for international navigation.66 The problem 
perceived was that Article 42 did not clearly express the power of the coastal State to 
prescribe under-keel clearance regulations, a matter of keen concern to Malaysia and 
Indonesia and as to which there had been disagreement with Japan, a major user of the 
Strait by way of large oil tankers. The letter referred to the under-keel clearance 
regulations approved for the Strait by the International Maritime Organisation on 14 
November 1977 and asked that a breach of these “be deemed, in view of the peculiar 
geographic conditions of the States, to be a violation within the meaning of Article 
233.”67 The letter further proposed an understanding that these regulations could be 
enforced, if necessary, by measures which would interfere with the delinquent 
vessel’s right of unimpeded passage. It was recognised that this power could not be 
exercised against ships enjoying sovereign immunity (including warships). This 
Understanding was supported by letters of concurrence sent to the President of the 
Conference by Indonesia, Singapore, France, the United Kingdom, the United States, 
Japan, Australia, and the Federal Republic of Germany.68 Indonesia, Malaysia and 
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65 See Ivan Shearer, “Navigation Issues in the Asian Pacific Region”, at Page 216, see footnote 28. 
66 Ibid. 
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Singapore also concluded a tripartite agreement on 24 February 1977 designating 
routes, a traffic separation scheme and other safety and cooperative measures. 
Voluntary pilotage was encouraged in certain sections of the Strait. The traffic 
Separation Scheme was approved by the Maritime Safety Committee of the 
International Maritime Organisation.69
Additionally, when navigating through the Strait of Malacca, all ships should be 
aware of the sea piracy. The sea piracy has emerged as a growing and significant 
threat to maritime security in the South China Sea. According to the International 
Maritime Organization, pirate attacks in the year 2000 rose by 57 percent over the 
previous year to 469 incidents worldwide; more than two-thirds of these attacks 
occurred in Asian waters, and 75 were in the Strait of Malacca. Besides, the triangular 
area that borders Hong Kong, Hainan Island (China), and Luzon (Philippines), and the 
area around the Philippines are also the hardest hit areas. The waters throughout the 
Indonesian archipelago also are a high-risk piracy zone. However, defining piracy is a 
problem. Under UNCLOS, piracy is limited to an illegal act committed on the high 
seas. Because most attacks occur within territorial waters, they fall outside the 
UNCLOS definition. Moreover, the different spheres of jurisdiction over waters in the 
South China Sea have caused severe problems in the regional fight against piracy. 
Given the sensitivities in the region regarding maritime jurisdiction and sovereignty, 
cross-jurisdictional arrangements between the region’s coastal States have been 
conspicuously absent. The restrictions on cross-jurisdictional rights written into most 
countries’ maritime agreements have undermined efforts against piracy. In a number 
of instances, pirates have used this legal gap to their advantage, deliberately fleeing to 
territorial or archipelagic waters, or to areas of contested jurisdiction, where it is most 
risky for naval vessels to operate unilaterally. Overlapping claims over EEZs further 
complicate the problem. Coastal States are generally unwilling to prosecute offenders 
for acts of piracy committed in overlapping EEZs, and prefer to deport them instead. 
In any event, multilateral efforts, such as coordination with the activities of the 
International Maritime Bureau, are being promoted to stem further challenges to 
international economic security.  Pirate terrorism may also be an appropriate agenda 
item for such organizations as the ASEAN Regional Forum (ARF) and the Asia 
Pacific Economic Cooperation (APEC) organization.  
                                                 
69 Ibid. 
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4.2   The Qiongzhou Strait 
As discussed in Section 3.1, this strait lies entirely within China’s claimed internal 
waters, a claim as to which there is apparent acquiescence by the international 
community. The strait is situated between Hainan Island and the Leizhou Peninsula. It 
is about 50 miles long and from 9.8 to 19 miles wide.70 It is nevertheless an important 
shipping route between Hong Kong and Haiphong. 
The 1958 Declaration on the Territorial Sea of China treated the Qiongzhou Strait as 
an internal strait. This is based upon historical considerations. In China’s view, in the 
historical context, this strait “has an extremely important meaning for our economy 
and national defence. Historically, it has always been subject to our sovereign 
jurisdiction and has constituted an inalienable, composite part of our country. Since 
liberation our country has always administered it as an internal strait. The present 
Declaration on the Territorial Sea issued by our government is merely to reaffirm 
once more a historical fact.”71
For administrative purposes, China promulgated the Regulations Concerning the 
Passage of Foreign Non-Military Vessels Through the Qiongzhou Strait in 1964. 
According to these Regulations, warships are not allowed to navigate through this 
strait, while non-military vessels may pass through it subject to strict regulations. 
When any merchant vessel intends to make a passage, it must apply to the Qiongzhou 
Strait Authority 48 hours before the vessels enters the strait, or before the vessel 
leaves port, with detailed information on the name, nationality, tonnage, speed, colour 
of hull, funnel marking, port of departure, time of departure and destination.72 The 
vessel, after having obtained permission, must inform the Authority of the exact time 
of entering the strait 24 hours before its entry.73 Moreover, the Authority may, when it 
deems it necessary, close the Strait.74 The speed of the vessel shall be less than 10 
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knots.75 The vessel should pass through the central channel in the strait and should not 
use radar, unless it is specially permitted to do so by the Authority. 
The above regulations are very stringent in terms of the passage of foreign vessels 
through this strait. Some countries, particularly the United States, protested at the 
promulgation of these regulations.76 However, the international law of the sea only 
governs innocent passage in the territorial sea and transit passage for the straits used 
for international navigation – it leaves the power to regulate the passage in internal 
straits to costal states. Moreover, it should be borne in mind that, besides the 
Qiongzhou Strait, there also other navigable channels outside Hainan Island. As 
written in Article 36 of UNCLOS, these sea routes are through an exclusive economic 
zone of similar convenience with respect to navigational and hydrographical 
characteristics of Qiongzhou Strait. 
5. Navigation in the South China Sea: archipelagic waters 
As discussed in Section 2.3, archipelagic waters form part of State maritime territory 
having, however, a sui generis legal status different from that governing either the 
internal waters or the territorial sea. The navigational rights of third States within 
archipelagic waters are the most essential part of the archipelagic State regime, in as 
much as they are of decisive impact on the concept of the unity and sovereignty of the 
archipelagic State which is sanctioned by the Article 2(1) and 49 of UNCLOS and the 
legislative and treaty77 practice of States. 
Concerning the navigation in archipelagic waters in the South China Sea, a major 
aspect, the importance of which cannot be overstated, is the primarily military 
concern of third States in the maintenance of their inclusive navigational rights within 
the archipelagic waters. The regime of archipelagic waters is a highly politicized 
problem due to this military side of the matter. This often results in a confusion of the 
various legal aspects related thereto. Such confusion is exemplified by the 
requirement of the Philippines and Indonesia of prior notification and/or authorization 
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for the innocent passage of warships. This practice is regarded by the United States 
and the USSR as well as other major maritime States to be contrary to general 
international law as reflected in Part II of UNCLOS. Nevertheless, according to 
Kwiatkowska, the prohibition of prior notification and/or authorization for innocent 
passage of foreign warships through the archipelagic waters and the territorial sea 
could at present hardly be asserted as the norm of general international law.78
Another instance of confusion is provided by the equation of the regime of transit 
passage through straits used for international navigation with the regime of 
archipelagic sea-lanes passage. Article 54 of UNCLOS provides for the applicability 
of several transit passage articles of Part III mutatis mutandis to archipelagic sea-lanes 
passage, are often misinterpreted as implying that both regimes are virtually 
identical.79 To avoid such misinterpretation, Indonesia attempted during UNCLOS III 
to have set down exactly what the term mutatis mutandis meant in Article 54, but the 
Chairman of Committee II, Ambassador Aguilar, found that such specification would 
make this article too long.80 Thus, without entering into intricate arguments relating to 
the differences between the two regimes that preclude the possibility of regarding 
them as the same, concluded by Kwiatkowska, it should be pointed out that under the 
UNCLOS: “Ships enjoy transit passage through straits as matter of general rights, 
while they enjoy a general right of archipelagic sea-lanes passage if the archipelagic 
State designates sea lanes. Since archipelagic sea-lanes passage clearly serves a 
broader purpose than sea lanes established in straits as there is no right of ‘straits sea-
lanes passage’, archipelagic sea-lanes passage may be also exercised when the 
archipelagic State has not designated sea lanes. In addition, unlike transit passage, 
archipelagic sea lanes are required to include ‘all normal passage routes’ through and 
over archipelagic waters. However, if the archipelagic States does not designate sea 
lanes, the regime of archipelagic sea-lanes passage may be exercised under UNCLOS 
not necessarily through ‘all the normal routes’ 81 .” 82  Moreover, as illustrated in 
Articles 52 and 53(5), a vessel can only exercise the right of sea-lanes passage within 
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a 50 nm corridor 83 . However, the Philippines and Indonesia invoke restrictive 
interpretation limiting such “normal” routes to the shortest routes through archipelagic 
waters which are really essential for international navigation, so as to prevent an 
excessive number of those routes crossing all the parts of their archipelagic waters. 
Meanwhile, Article 53(3) says that the regime of archipelagic sea-lanes passage is 
exercised for the purpose of transit the straits “between one part of the high seas or an 
exclusive economic zone”, while Articles 37 and 38(2) states the regime of transit 
passage applies to straits between parts of the high seas and/or exclusive economic 
zone. This, also according to Kwiatkowska, in conjunction with Article 53(1) that 
archipelagic sea-lanes passage may further proceed through the territorial sea, can 
promote a interpretation that “archipelagic straits might be regarded sensu largo as 
connecting parts of the high seas and/or EEZ”84. Nevertheless, The Philippines and 
Indonesia oppose such an interpretation by arguing that straits located within 
archipelagic waters connect sensu stricto either two parts of archipelagic waters, or 
part of archipelagic waters with the territorial sea or economic zone of an archipelagic 
State.85 This argument seems more close to a strictly literal interpretation of Article 
53(3). Based on this, the Indonesia Straits of Sunda and Lombok or the Philippine 
Strait of Surigao which lie wholly within archipelagic waters, do not qualify for 
transit passage but for archipelagic sea-lanes passage. The same applies to the Strait 
of Lombok, which connects the Indonesia EEZ in the Indian Ocean to the Flores Sea 
within Indonesia archipelagic waters. Furthermore, if considering straits in the 
archipelagic waters of Indonesia and the Philippines as subject to transit passage, it 
would require ignoring a geographic notion of straits and an acceptance that, for 
example, the Lombok Strait forms one unit with the Makassar Strait and then north-
east with the Balut Channel between Indonesia and the Philippines wherefrom this 
whole north-south route connects further to the North-west (Japan) and North-east 
(United States) Pacific. Similarly, the Sunda Strait would need to be considered in 
terms of the whole other north-south route. (See Figure 3) 
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lines during passage, provided that such ships and aircraft shall not navigate closer to the coasts than 10 
per cent of the distance between the nearest points on islands bordering the sea lane.” 
84 See Barbara Kwiatkowska, “The Archipelagic Regime in Practice in the Philippines and Indonesia – 
Making or Breaking International Law”, at Page 27, see footnote 78. 
85 Ibid. 
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The ambiguities as to specific issues outlined above enhance, furthermore, confusion 
on the general question as to whether the archipelagic State regime, as laid down in 
UNCLOS, has already acquired the status of customary international law. In 
particular, the problem remains in the case of those archipelagic States, the legislation 
of which does not provide for archipelagic sea-lanes passage and/or does not envisage 
the possibility of utilizing “the routes normally used for international navigation” in 
the absence of established sea lanes, whether the right to utilize such routes within 
archipelagic waters can be exercised under general international law. A reluctance to 
answer this question in the affirmative stems from the fact that, while not all 
archipelagic States envisage the establishment of archipelagic sea lanes, in the case of 
those States which do, there is no evidence whether such sea lanes have actually been 
designated and, if they have, what specific rules have been followed to this effect.86 In 
addition, these two major archipelagic States, the Philippines and Indonesia, 
especially affected by the archipelagic sea-lanes passage regime. They continue to 
ascribe to their archipelagic waters the status of internal waters, while Indonesia has 
established sea lanes only for fishery vessels and those under its bilateral Jakarta 
Treaty with Malaysia. The process of customary law formation is further complicated 
by the specificity of the archipelagic sea-lanes passage regime as distinct from the 
transit passage regime under UNCLOS, including the requirement to designate or 
substitute archipelagic sea lanes through the procedure within the competent 
international organization (presumably IMO). So far, such a procedure does not exist; 
the IMO’s role in this respect appearing somewhat dubious since the major issue 
relates to the archipelagic sea-lanes passage not of commercial fleets (for which 
innocent passage always was an adequate solution) but of warships.87
Moreover, with their view to the “package-deal” theory 88 , Indonesia and the 
Philippines deny the benefits of the archipelagic State regime to non-parties of the 
UNCLOS. Although these non-signatory States, such as the United States, may 
achieve their objectives through bilateral concessions agreed within a framework of 
                                                 
86 Ibid. 
87  IMO’s role is envisaged in Implications of the UNCLOS, 1982 for the IMO, UN Doc. IMO 
LEG/MISC/1, at Page 22-23 and 52-53, and Annex, at Page 4-5, but no further measures in this respect 
appear to be undertaken. 
88 UNCLOS was a package deal adopted in its relevant parts by consensus and the opinio juris 
necessary to support an argument that this or that part of package can be said to have entered 
independently into force as customary law cannot be discerned: see Barbara Kwiatkowska, “The 
Archipelagic Regime in Practice in the Philippines and Indonesia – Making or Breaking International 
Law”, at Page 29, see footnote 78. 
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their broader political and economic relations with Indonesia, the Philippines and 
other archipelagic States, such conduct bears a risk that, as one author rightly 
indicates, “attempts by non-party States to rely upon supposed rights in customary 
law corresponding to rights included in the UNCLOS III ‘package deal’ could, in 
circumstances of political tension, be a further source of conflict”.89 The scope of 
such risk is illustrated by the fact that, since most of the major straits in the South 
China Sea pass through the archipelagic waters of either Indonesia or the Philippines, 
these two States could seek to close a series of alternative straits at the same time. For 
instance, in September 1988 Indonesia temporarily closed the Sunda and Lombok 
Straits for certain days during a period of two weeks by reason of Indonesia naval 
exercises. These closures appear to have been staggered so that when Lombok Strait 
was closed Sunda Strait was open, and vice versa. 
Moreover, there are also a number of other actual and potential claimants of 
archipelagic status in the South Pacific, Indian Ocean and East Atlantic which may 
affect unimpeded navigation in archipelagic waters as well as restrict innocent 
passage of warships and likewise ships with special characteristics. The probability of 
such measures will increase with the progressive development of enforcement 
capability on the part of archipelagic States. 
Therefore, the development of the archipelagic State regime outside UNCLOS may 
gradually lead to the consolidation of the restrictive navigational regime within 
archipelagic waters, its extreme form being innocent passage through designated sea 
lanes and the passage of warships and ships with special characteristics being subject 
to authorization and/or notification, as originally claimed by archipelagic States. This, 
in conjunction with the possible proliferation of the archipelagic State regime through 
the widening of the criteria applicable to straight archipelagic baselines and the 
inclusion of non-state archipelagos in the archipelagic concept, would mean a 
noticeable reduction of inclusive rights of the third States to the detriment of both 
their commercial and military concerns. According to Schachter, the possibility of 
such a perspective, based on the “irony in customary law – namely, that violations of 
                                                 
89 A.V. Lowe, “Some Legal Problems Arising from the Use of the Seas for Military Purpose”, Marine 
Policy 10, 1986, at Page 171 and 181. Quote from Barbara Kwiatkowska, “The Archipelagic Regime in 
Practice in the Philippines and Indonesia – Making or Breaking International Law”, at Page 29, see 
footnote 78. 
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law create new law”,90 could not with certainty be excluded within at least the next 
two decades. 
Hence, until so far, the foreign ships’ passage though the archipelagic waters of 
Indonesia and the Philippines have to be under the archipelagic sea-lanes passage 
regime. 
6. Navigation in the South China Sea: Spratlys 
There are over 100 islands and reefs in the Spratly group (See Figure 4), clustered in 
the South China Sea in the shape of a parallelogram, between the Philippine island of 
Palawan and the southeast coast of Vietnam. The total land area of the Spratlys91 is 
less than 3 square miles (5 square kilometres). The coordinate is 8°38′N 111°55′E. 
They are surrounded by rich fishing grounds and potentially by gas and oil deposits. 
And the Spratlys strategically located near several primary shipping lanes in the 
central South China Sea. 
Thus, all six coastal States in the South China Sea have claimed this region entirely or 
partly under their sovereignty for the natural resources and the control of the 
significant sea lanes. This article gives a detailed introduction to all these claims in 
Table 1 in the Annex. From this table, it can be seen that most of these claims are not 
only historical, but they are also based upon internationally accepted principles 
extending territorial claims offshore onto a country's continental shelf, as well as 
UNCLOS. However, the tangle of sovereignty claims also makes clear that no country 
has both an unassailable legal basis and continuous occupancy to support its claims. 
Furthermore, none of the countries occupying an island/reef seems likely, voluntarily, 
to relinquish it, at least without some form of compensation or broader political 
settlement. 
Although the sovereignty is the central problem, this article will focus on the legal 
status of the Spratlys and find the applicable navigational regime for this maritime 
zone under UNCLOS. If UNCLOS is applied to establish the extent of the maritime 
zones of these islands, it may help in reaching a mutually acceptable solution to this 
intense dispute. For instance, According to Oude Elferink, if all of the Spratly islands 
                                                 
90 O. Schachter, “Entangled Treaty and Custom”, in Y. Dinstein and M. Tabory, International Law at a 
Time of Perplexity: Essays in Honour of Shabtai Rosenne, Dordrecht: Nijhoff, 1989, at Page 717 and 
733. Quote from Barbara Kwiatkowska, “The Archipelagic Regime in Practice in the Philippines and 
Indonesia – Making or Breaking International Law”, at Page 30, see footnote 78. 
91 Since all the claims in this region include territorial waters, when using the term “Spratlys” I mean 
“Spratly Islands and surrounding waters.” 
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clearly fall under the definition of Article 121(3) of UNCLOS, States might be 
persuaded to give up claims for maritime zones of the islands beyond a 12 nm 
territorial sea.92
6.1  The legal status of Spratlys 
Firstly, Article 121(1) of UNCLOS defines an island as “a natural formed area of land, 
surrounded by water, which is above water at high tide”. Then Article 121(2) goes on 
to provide that the territorial sea of an island is measured in accordance with the 
general rules on baselines. This means that every island, no matter what its size has a 
territorial sea. With large islands, such as Great Britain, Greenland and Madagascar, 
there are obviously no problems. But it also means that every islet or rock, no matter 
how small in size, has a territorial sea, i.e. the islet or rock, or rather the low-water 
mark around it, will serve as part of the baseline. The question then arises whether 
this is the baseline for territorial se only, or baseline for all maritime zones. 
Article 121(3) provides an answer to this. It poses an important restriction for “rocks 
which cannot sustain human habitation or economic life of their own” to have an EEZ 
and continental shelf, i.e. such “rock” can only serve as the baseline for the territorial 
sea and contiguous zone. But Article 121(3) raises a number of complicated 
interpretative questions, making it difficult to define to what a “rock” is. The present 
analysis does not purport to provide a final answer on this. However, in view of the 
characteristics of the Spratly islands, any assessment of their impact on the extent of 
maritime zones should take into consideration Article 121(3). In order to reach a 
preliminary conclusion concerning the applicability of Article 121(3) to the Spratly 
islands, it is necessary to seek to narrow the uncertainties surrounding its 
interpretation. 
Two elements can be distinguished from a reading of Article 121(3). One is the size 
of the “rock” and the other is its capacity to sustain human habitation or economic life 
of its own. The relevance of size is indicated both by the wording of Article 121(3) 
and its drafting history.93 Writings on Article 121(3) also indicate the relevance of 
                                                 
92 See A.G. Oude Elferink, “The Islands in the South China Sea: How Does Their Presence Limit the 
Extent of the High Seas and the Area and the Maritime Zones of the Mainland Coasts?”, Ocean 
Development & International Law 32, 2001, at Page 170. 
93  For the drafting history of Article 121(3), see S.N. Nandan and S. Rosenne, United Nations 
Convention on the Law of the Sea 1982: A Commentary, Volume III, Martinus Nijhoff Publishers, 
Dordrecht, 1995, at Page 321 – 339. The discussion on Article 121 at the Third United Nations 
Conference on the Law of the Sea suggests that proposals to limit the extent of maritime zones of 
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this criterion. However, a review of the literature indicates that there is no agreement 
on what the size criterion should be for an island or a rock. Churchill and Lowe 
suggest that a rock is to measure significantly less than the larger islands under 
consideration in the present analysis.94 This is illustrated by the reference to Rockall, 
which measures only 624 m², as an example of a typical rock. 95  Other authors 
consider that features similar in size to the major Spratly islands fall under the 
definition of rocks.96 In any case, size in itself is not decisive. An island of certain 
size may be a rock, but may still be able to maintain human habitation or economic 
life of its own, thus escaping the scope of application of Article 121(3). 
The term “sustain human habitation or economic life of their own” also has given rise 
to some questions. The drafting history of Article 121(3) offers little help for the 
interpretation of such a term. Authors have discussed these terms in considerable 
detail. One difference of opinion is whether the word “or” has to be interpreted as 
being conjunctive or disjunctive.97 An interpretation in accordance with the ordinary 
meaning of this term98 would suggest that the latter interpretation is correct. As regard 
to the question of what constitutes “human habitation or economic life of their own”, 
Article 7(4) which is related to straight baselines, seems to give a hint that the 
presence of “lighthouses or similar installations which are permanently above sea 
level have been built” can consist of the “economic life”. However, whether such 
presence would really constitute “economic life” can be questioned, as it would seem 
to render Article 121(3) virtually meaningless. According to Van Dyke and Brooks, 
another approach would be to define “economic life” in terms of an island or its 
                                                                                                                                            
certain islands served two distinct purposes. One was to deny small islands any entitlement to an EEZ 
and continental shelf. The other was to deny such islands a role in the delimitation of these zones with 
neighbouring states. The outcome of the discussion between the opponents and proponents of these 
separate issues is contained in the single provision which became Article 121(3) of UNCLOS. Quote 
from A.G. Oude Elferink, “The Islands in the South China Sea: How Does Their Presence Limit the 
Extent of the High Seas and the Area and the Maritime Zones of the Mainland Coasts?”, at Page 173, 
see footnote 92. 
94 See R.R. Churchill and A.V. Lowe, The Law of the Sea, at Page 50, see footnote 25. 
95 Ibid. 
96 See J.M. Van Dyke and R.A. Brooks, “Uninhabited Islands: Their Impact on the Ownership of the 
Oceans’ Resources”, Ocean Development and International Law 12, 1983, at Page 265 – 300 and at 
Page 286 – 287. 
97 See B. Kwiatkowska and A.H.A. Soons, “Entitlement to Maritime Areas of Rocks which Cannot 
Sustain Human Habitation or Economic Life of Their Own”, Netherlands Yearbook of International 
Law 21, 1990, at Page 163 – 165. 
98 Article 31(1) of the 1969 Vienna Convention on the Law of Treaties provides that “a treaty shall be 
interpreted in good faith in accordance with the ordinary meaning to be given to terms of the treaty in 
their context and in the light of its object and purpose.” Vienna Convention on the Law of Treaties of 
23 May 1969, entered into force on 27 January 1980. 
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resources significantly contributing to an activity that is economically viable. The 
most far-reaching requirement that has been suggested for rocks to be able to have an 
EEZ and continental shelf is whether they can support a stable community of 
organized groups of human beings.99 To justify such a standard it is important to 
clarify that the object and purpose of Article 121(3) is to prevent small islands, which 
do not have a population dependent on ocean resources, from infringing on the extent 
of the area.100 In any case, “there are no indications that there was a consensus at 
either the Third United Nations Conference on the Law of the Sea or in subsequent 
practice that ‘human habitation’ has to be interpreted in these broad terms”101. A less 
stringent criterion that has been suggested is that the presence of one person on an 
island may provide an indication that the island can support human habitation.102 
However, concerning the term of “of its own”, the Chinese text of UNCLOS uses the 
term wei chi, which means “sustain”; does not use zhi sheng wei chi, which means 
“self-sustaining”, indicating that this term does not require the ability to survive 
independently. Nevertheless, an interpretation of this term, based on its subject, 
should be the capacity to sustain human habitation and not that a rock is actually 
inhabited.103 Actually, most islands with a certain size can have such capability. Thus, 
only the islands of a very small size can be qualified as a rock under Article 121(3). 
However, there may still exist human habitation or economic life on a rock. 
According to Elferink, the available arguments indicate that the threshold that has to 
be met in this respect is rather low and almost certainly is lower than the most far-
reaching requirement, “a stable community” 104 . In any case, the requirements of 
“human habitation” and “economic life” do not have to be met at the same time.105 
This indicates that even if “human habitation” can only be met by the presence of a 
stable community, economic life of a rock without a stable community would still 
result in it having an EEZ and continental shelf. 
                                                 
99 See J.M. Van Dyke and R.A. Brooks, “Uninhabited Islands: Their Impact on the Ownership of the 
Oceans’ Resources”, at Page 288, see footnote 96. 
100 Ibid. 
101 Ibid. 
102 Ibid. 
103 See B. Kwiatkowska and A.H.A. Soons, “Entitlement to Maritime Areas of Rocks which Cannot 
Sustain Human Habitation or Economic Life of Their Own”, at Page 160 – 161, see footnote 95. 
104 See A.G. Oude Elferink, “The Islands in the South China Sea: How Does Their Presence Limit the 
Extent of the High Seas and the Area and the Maritime Zones of the Mainland Coasts?”, at Page 174, 
see footnote 92. 
105 Ibid. 
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As far as entitlement to maritime zones in the Spratlys is concerned, the main 
question is which islands are entitled to the full suite of maritime zones. 
UNCLOS categorizes the islands as low-tide elevation and island above water at high 
tide. Article 13 defines a low-tide elevation is a “naturally formed area of land which 
is surrounded by and above water at low tide but submerged at high tide”. Many low-
tide elevations in the Spratlys are situated wholly or partly within 12 nautical miles of 
islands and can be used as part of the baseline for measuring the territorial sea 
according to Article 13(1). There are numerous low-tide elevations in the Spratlys: 
Alison Reef, Ardasier Reef, Bombay Shoal, Cornwallis South Reef, Hardy Reef, 
Hughes Reef, Ladd Reef, and Subi Reef. (See Figure 4) These low-tide elevations are 
only to be part of the baseline for measuring the outer limit of the territorial sea if they 
are within 12 nautical miles of an island.106 This implies that, if a low-tide elevation is 
located in the territorial sea of a State, in principle it is only that State which can use 
this low-tide elevation for establishing the extent of its maritime zones. A claim of 
another State to such a low-tide elevation is, in principle, impermissible. However, 
there are a number of atolls in this region, raising the question of whether Article 6 of 
UNCLOS can be applied. One difficulty is that in most cases there are no fringing 
reefs on a large part of the perimeter of the atoll. Closing lines may be used across 
openings in fringing reefs to establish the limit between internal waters and the 
territorial sea. It has been suggested that if a fringing reef is found only along one side 
of an island, it would probably be reasonable to use the shortest possible line to close 
the internal waters.107 This solution might be applied to some of the features in the 
Spratlys. Even if Article 6 is not applicable to these features, in most cases the 
fringing reefs in this region are close enough to an island to be used as the baseline for 
the territorial sea and other maritime zones. For instance, two fringing reefs, Chigua 
Reef and Collins Reef are both less than 10 nm away from the Sin Cowe Island 
(9°52′60N 11419′0E) and separately located in the north and south. In this case the 
waters within these features are part of the territorial sea and do not, as is the case 
under Article 6, form part of the internal waters. 
Meanwhile, a large number of features in the Spratlys are permanently above water, 
making them islands in the sense of Article 121(1). However, as discussed above, 
                                                 
106 See UNCLOS, Article 13. 
107 See The Law of the Sea: Baselines: An Examination of the Relevant Provisions of the United 
Nations Convention on the Law of the Sea, United Nations, New York, 1989, at Page 12. 
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Article 121(3) directs that certain islands are not entitled to an EEZ or continental 
shelf. A subdivision of islands into three categories can be made. Some islands in this 
region seem to fall squarely within the definition of rocks, due to their very limited 
size. On the other hand, the largest islands, due to their size and other characteristics, 
do not appear to fall within Article 121(3). These include, but are not necessarily 
limited to, Itu Abu, Spratly Island, and Thi Tu. The reported area of these islands is: 
Itu Abu, 0.46 km²; Spratly Island, 0.3 km²; and Thi Tu, 0.22 km².108 Finally, there are 
a number of islands in the Spratlys which might or might not fall under Article 121(3). 
A detailed discussion of each of these islands is beyond the scope of this article. 
In summary, although there is a considerable amount of uncertainty concerning the 
interpretation and application of this provision, it seems that at least some of the 
islands in the Spratlys have an EEZ and continental shelf. Other insular formations 
can almost certainly be considered to fall under the scope of Article 121(3). 
Additionally, the entitlement of those islands to an EEZ and continental shelf severely 
limits the extent of the high seas and the maritime zones of the mainland coasts in the 
South China Sea. The parts of the maritime zones of the islands that do not overlap 
with those of the mainland coasts cannot be the subject of delimitation. But in areas of 
overlap of the EEZ and continental shelf of the islands with those of the mainland 
coasts there is a need for delimitation. Delimitation between these zones of the islands 
and the mainland coasts under maritime delimitation law should, in any case, not 
result in a boundary that coincides with the 200 nm limit of the mainland coast, 
leaving the islands only the remaining maritime zones.109 Thus, a large part of the 
area involved is only within 200 nautical miles from the islands and cannot be 
claimed as part of the EEZ of the mainland coasts. The areas within 12 nautical miles 
from the baselines of the islands, also those which are rocks in the sense of Article 
121(3), are part of their territorial sea. 
6.2  Navigation in the Spratlys 
Based on the discussion above, this article uses the hypothetical EEZs drawn by the 
circle in Figure 5 to show the effect of extending 200 nm EEZs from Thi Tu Island, 
                                                 
108 See CIA Factbook, http:// www.cia.gov/cia/publications/factbook/spratlys  
109 See A.G. Oude Elferink, “The Islands in the South China Sea: How Does Their Presence Limit the 
Extent of the High Seas and the Area and the Maritime Zones of the Mainland Coasts?”, at Page 182, 
see footnote 92. 
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Itu Iba Island and Spratly Island. Thus the navigation though these EEZs should be 
under the regime of the EEZ in UNCLOS. 
With regard to navigation in the EEZ, Article 86 of UNCLOS must be read together 
with Article 58, on the rights and duties of other states in the EEZ. The second 
sentence of Article 86 provides that the exclusion of the EEZ from the regime of the 
high seas does not entail any abridgement of the freedoms enjoyed by all States in the 
EEZ in accordance with Article 58. That is, certain high seas freedoms are enjoyed by 
all States in the EEZ; by Article 58(1). According to Article 58 of UNCLOS, all 
States, whether coastal or land-locked, enjoy, subject to the relevant provisions of this 
Convention, the freedoms referred to in Article 87 of navigation. And Article 87 
recognises the freedom of navigation. Meanwhile, the foreign shipping in the EEZ 
shall have due regard to the rights and duties of the coastal State and shall comply 
with the laws and regulations adopted by the coastal State in accordance with the 
provisions of UNCLOS and other rules of international law in so far as they are not 
incompatible with this convention. 110  The result achieved by the combination of 
article 58 and 86 is that all the rules relating to navigation and communication on the 
high seas are applicable beyond the outer limits of the territorial sea, but other rights 
formerly included within the concept of the freedom of the high seas, in particular 
those relating to natural resources, are abridged or abrogated entirely in the EEZ. 
Thus pure navigation in the EEZ is not subject to regulations by the coastal States, 
provided that no activity is involved affecting the natural resources of that zone or 
causing pollution there. Laws and regulations enacted by coastal States for prevention, 
reduction and control of pollution from ships in their EEZs must, by reason of Article 
211, be those which confirm and give effect to “generally accepted international rules 
and standards established through the competent international organisation or general 
diplomatic conference”. Thus, unilaterally devised regulations cannot be enacted or 
enforced so as to impede freedom of navigation. 
It should also be mentioned here, so far as the navigation of nuclear-powered vessels 
or oil tankers and the carriage of nuclear weapons, radioactive material or other 
hazardous cargo are concerned, there are no applicable international agreements or 
regulations restricting passage. Hence navigation by such vessels is free. Even in the 
territorial sea coastal State may not deny passage to such vessels but may, under 
                                                 
110 UNCLOS, Article 58(3). 
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Articles 22(2) and 23, confine their passage to sea lanes, require them to carry 
documents and observe special precautionary measures “established for such ships by 
international agreements”. 
In any event, all the discussions above are based on the existence of the hypothetical 
EEZs and the precondition for this assumption is that certain State has the sovereignty 
over a specific island or islands. But, in the real world, the sovereignty disputes of the 
Spratlys are still intense and probably will not reach a solution satisfied by all six 
coastal States. At present, no country is proposing to restrict sea passage through the 
Spratlys, and three different Chinese leaders have affirmed that the China will not 
impede passage. 111  In addition, the world’s pre-eminent naval power, the United 
States has explicitly stated that freedom of passage must not be interrupted. These 
commitments would seem to settle the freedom of navigation issues in this region. But 
even if the Chinese and American avowals are firm, the stakes are enormous. All six 
coastal States have occupied some of the islands, and/or stationed troops and built 
fortified structures on the reefs in Spratlys (See Table 1). Military skirmishes have 
occurred numerous times over the past two decades. Besides, the bathymetric features 
off the Spratlys are such that submarines could easily hide in some of the waters 
around the islands and reefs.112 All these make a perception of high risk and unsafety 
to the international shipping, both commercial and military. 
Although the member States of ASEAN and China signed Declaration on the Conduct 
Parties in the South China Sea in 2002 and they are trying to build trust and 
confidence, the sovereignty disputes cannot be easily solved by one or more regional 
agreements. Nevertheless, the freedom of navigation through the Spratlys cannot be 
prohibited or restricted under the international law, no matter which State/States 
has/have the sovereignty. 
7. Remarks 
The South China Sea region is the world's second busiest international sea-lane. The 
largest archipelagic States in the world – Indonesia and the Philippines – are situated 
in this region. In addition, most straits of special importance of the world lie within 
this region. Attention is focused on the Strait of Malacca and the Straits of Lombok 
                                                 
111 Deng Xiaoping in 1988 in Beijing, Li Peng in 1990 in Singapore, and Qian Qichen in Brunei in 
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112 See David Denoon and Steven Brams, “Fair Division: A New Approach to the Spratlys Islands 
Controversy”, International Navigation 2, Kluwer Law International, 1997, at Page 312. 
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and Sunda. The waters surrounding the Spratlys also constitute a strategical sea-lane. 
Although focuses always being attracted by the sovereignty disputes in this region, 
the navigation issues are still important not only for the regional States, but also for 
the main trade States in the world.  
Discussing the navigation issues should base on the international law, especially 
UNCLOS, which is an important part of the environment of the South China Sea 
region. It contains principles and rules which seek to set bounds to the policies and 
actions of costal States’ governments. Whether that law is presently clear, or 
applicable in the given circumstances, or ultimately enforceable are all important 
considerations to be borne in mind when coastal States are seeking to advance, or to 
resist, a claim, policy, or act. The importance of the navigation issues is also reflected 
by the slight interest of the regional States in ratifying UNCLOS, due to the 
perception that they might be compromising a national claim, or limiting their 
flexibility in an uncertain political climate, by an early adherence to the 
Convention. 113  Thus, disputable claims to historic waters have been made, and 
security inadmissibly added to the rights exercised in contiguous zones, by some 
coastal States of the region. It is unlikely that these claims will be verified, adjusted, 
or abandoned until regional security is established on a firm and enduring basis. 
Additionally, this region is rich in State practice, much of its poorly documented, and 
often overlooked by Eurocentric commentators, as in the past.114 Inevitably, these 
State practices will influence other States in the world by their imitating on the similar 
areas. Meanwhile, the international practice will also continue to advance and 
consummate the UNCLOS and other international law by finding a peaceful way. For 
instance, building the regional trust and confidence is an effective way to drive the 
regional States to verify their claims and national laws to the norms of the 
international law. 
In any event, this article just gives a summary of the issues concerning about the 
navigation in different maritime zones and the applicable navigational regimes for 
each category of maritime zones in the international law, mainly UNCLOS. Without a 
solution to the sovereignty disputes, this article also justifies under the international 
law, some claims and State practice, which are related to foreign ships’ navigation. 
                                                 
113 See Ivan Shearer, “Navigation Issues in the Asian Pacific Region”, at Page 222, see footnote 28 
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Figure 1 
The South China Sea 
 
 
 
Source: Stein Tønnesson, International Peace Research Institute, Oslo (PRIO) 
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Figure 2 
Supertanker Movements 
 
Source: Centre for Naval Analyses and the Institute for National Strategic Studies 
 
Figure 3 
Archipelagic Waters of Indonesia 
 
 
Source: CIA Maps and Publications for the Public 
http://www.cia.gov/cia/publications/factbook/reference_maps  
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Figure 4 
Spratly Islands 
 
Source: http://www.lib.utexas.edu/maps/middle_east_and_asia/spratly_95.jpg  
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Figure 5 
Hypothetical EEZ of the Spratlys 
 
Source: Centre for Naval Analyses and the Institute for National Strategic Studies 
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Table 1  
Territorial claims in the Spratly and Paracel Islands 
 
Country Claim 
Brunei Does not occupy any of the islands, but claims part of the South China Seas 
nearest to it as part of its continental shelf and Exclusive Economic Zone 
(EEZ). The boundary lines are drawn perpendicularly from 2 outermost points 
on the Brunei coastline. In 1984, Brunei declared an EEZ that includes Louisa 
Reef. 
China Refers to the Spratly Islands as the Nansha islands, and claims all of the islands 
and most of the South China Sea for historical reasons. These claims are not 
marked by coordinates or otherwise clearly defined. China also claims the 
Paracel Islands (referred to as the Xisha Islands), and includes them as part of 
its Hainan Island province.  
 
Chinese claims are based on a number of historical events, including the naval 
expeditions to the Spratly Islands by the Han Dynasty in 110 AD and the Ming 
Dynasty from 1403-1433 AD. Chinese fishermen and merchants have worked 
the region over time, and China is using archaeological evidence to bolster its 
claims of sovereignty.  
In the 19th and early 20th century, China asserted claims to the Spratly and 
Paracel islands. During World War II, the islands were claimed by the 
Japanese. In 1947, China produced a map with 9 undefined dotted lines, and 
claimed all of the islands within those lines. A 1992 Chinese law restated its 
claims in the region. 
  
China has occupied 8 of those islands to enforce its claims. In 1974, China 
seized the Paracel Islands from Vietnam. 
Indonesia Not a claimant to any of the Spratly Islands. However, Chinese and Taiwanese 
claims in the South China Sea may extend into Indonesia's EEZ and continental 
shelf, including Indonesia's Natuna gas field. 
Malaysia Its Spratly claims are based upon the continental shelf principle, and have 
clearly defined coordinates. Malaysia has occupied 3 islands that it considers to 
be within its continental shelf. Malaysia has tried to build up one atoll by 
bringing soil from the mainland and has built a hotel. 
The 
Philippines 
Its Spratly claims have clearly defined coordinates, based both upon the 
proximity principle as well as on the explorations of a Philippine explorer in 
1956. In 1971, the Philippines officially claimed 8 islands that it refers to as the 
Kalayaan, partly on the basis of this exploration, arguing that the islands: 1) 
were not part of the Spratly Islands; and 2) had not belonged to anyone and 
were open to being claimed. In 1972, they were designated as part of Palawan 
Province, and have been occupied. 
Vietnam Vietnamese claims are based on history and the continental shelf principle. 
Vietnam claims the entire Spratly Islands (Truong Sa in Vietnamese) as an 
offshore district of the province of Khanh Hoa. Vietnamese claims also cover 
an extensive area of the South China Sea, although they are not clearly defined. 
In addition, Vietnam claims the Paracel Islands (the Hoang Sa in Vietnamese), 
although they were seized by the Chinese in 1974. 
The Vietnamese have followed the Chinese example of using archaeological 
evidence to bolster sovereignty claims. In the 1930's, France claimed the 
Spratly and Paracel Islands on behalf of its then-colony Vietnam. Vietnam has 
since occupied 20 of the Spratly Islands to enforce its claims. 
   
 46
